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Market Movements
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INMIX Completed a New Round of Financing and is Heading to be Listed
on NEEQ in Six Months

It is reported that INMIX, a glasses brand has the largest online sales volume in China
which was set up at the end of 2010, completed a new round of financing. Gold Stone
and ABC Capital were the lead investors while IDG and Legend Capital, as current
shareholders, also invested in this round. In June 2015, INMIX completed the A-round
financing of US$ 700 million made by IDG and Legend Capital. It was said that INMIX
would list on NEEQ in the second half of this year.

The fund from the financing will be used in two aspects. One is to explore offline retail
stores. INMIX will open its first flagship store in Beijing during September to October
this year. The other is for its brand promotion, focusing on the contents that involve
themes such as self-expression, beauty, entertainment, etc. Mr Li Ming, the founder of
INMIX, said that the vision of INMIX is going to be an SPA (Specialty retailer of Private
label Apparel) , which fits all categories of customers.
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Louis Vuitton Came Back to the Perfume Market

Louis Vuitton, the flagship brand of the French luxury brand magnate LVMH, recently
released its series of perfume ‘Les Parfums’ that will be put into market soon. The
series has been on sale at around 200 stores of Louis Vuitton since 15t Sep. It comes with
two sizes, 100ml and 200ml. The prices of them are 240 US dollars and 350 US dollars
respectively.

Besides the LV' s coming back to perfume market, another discussion that went viral
was that Louis Vuitton released a special mini suitcase which can hold 3 bottles of
perfume to form a complete set with its perfume, the price of the suitcase is 4900 US
dollars. According the estimation of LV, the ‘Les Parfums’ can reach sales revenue of
60,000,000 euros in the first year.
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Olympics Becomes an Arena of Luxury and Fashion Brands

Uniforms designed by luxury and fashion brands are widely discussed after the opening
ceremony of Olympic games. According to incomplete statistics, the following brands

offered sponsorship at 2016 Olympics.

EA7, the sportswear brand under Emporio Armani, designed uniforms for Team Italy.
Not only the athletes but also the general people can have this new design by
purchasing at its online store. Ralph Lauren designed uniforms for Team USA. Italian
brand Dsquared2 designed uniforms for Team Canada. Team France invited Lacoste to
design its Olympic uniforms equipped with a waterproof Cloak with the logo of
crocodile made of the three colors from the French Flag. Uniforms of Team Cuba were
designed by French high-end brands Christian Louboutin. Uniforms of Team Sweden
were designed by its national brand H&M with the colors from the Sweden Flag.
Slovenia Uniforms were designed and sponsored by Chinese Brand Peak. Team Spain
invited its national brand Joma to design the uniforms. In addition, Hermes sponsored

the harness of Brazil equestrian team for obstacle race.

3



AADENTONS
KM Salans FMC SNR Denton McKenna Long

dentons.cn

The Olympics, as a platform, enables a brand to be known by the whole world at one
night. Meanwhile, the Olympics and the luxury brands share similar values — the athletes
achieve the goals by hard efforts and extreme challenge, which is a key value driving
luxury brands. From the perspective of luxury brands, pursing the excellence in skills
and the endless spirit of pursuit are also essential to athletes.

Although some brands did not obtain the sponsorship for the Olympics, they launched
sports products. For example, Gucci launched “Cities” as a salute to the 2012 London
Olympics.

Many brands look forward to the future. LVMH Group will cooperate with Paris
Olympics Organizing Committee to compete for the bid to host 2024 Olympic Games.
At that time all staff of the Delegation of Paris will wear the attire design by KENZO.
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BAZAAR ART and THE OUTLOOK MAGAZINE Both Stopped Publication
of Hardcopies Magazines Last Month and Planned to Develop Through
New Media

Recently, it is said that the famous art and fashion magazine BAZAAR ART and THE
OUTLOOK MAGAZINE both has stopped publication hardcopies magazines since
August. After the discontinued publication of 7THE BUND, a group of the famous art and

fashion magazines stepped down from the stage of papery media.
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A large number of magazines with foreign origin caused a gold fever in the Chinese
periodical field. Though according to the Guidance for Foreign Investments in Various
Industries, foreign investments are not allowed in the field of publication of books,
newspaper and magazines, many foreign media groups still get around this restriction
and make the investment by working with copyright owners and has occupied nearly
half of the market of art and fashion magazine. It is a shame that they have to stop
publication due to the attack of new medias. However, this does not indicate the
breakdown of art and fashion magazines. It is said that they are making the transition
to new medias. BAZAAR ART declared on Wechat that its official website of BAZAAR
ART has renewed after adjustment for a long period. Their target is to make a China
Number One website of esthetics. In addition, it is said that there is a company that will
purchase the brand of BAZAAR ART.

LVMH SEIH SRS L AR e R 2IH
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LVMH Group Sold Its Shares in L'Avenue to LEONG, On Ki Angela

It is reported that LVMH Group has sold its shares in L'Avenue, a newly-built high-end
shopping center located in Honggiao, Shanghai to Angel Luong, On Ki, the fourth wife
of Ho, Hung San, the tycoon of Macao gambling industry. Rumor has it before that the
international private fund Blackstone Group was to buy out the shares of LVMH Group
and Ho, Hung San in L'Avenue for RMB 5 billion. Ho, Hung San, by his entertainment
group, and LVMH Group by its L Real Estate, both invested in L'Avenue for US $ 500
million respectively in 2007. After the sale of shares by LVMH Group, Angela Leong
becomes the sole owner of L'Avenue. It is said that the brands under LVHM Group and
Richemont will continue their business operation in L'Avenue.
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Christian Louboutin YSL
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Will Red Sole Mark Be Protected as A Registered Trademark In China?

The shoe with the mark of the sole color of red (Red Sole Shoes) which was designed by a
French footwear designer Mr. Christian Louboutin, is signboard of the world-renowned
luxury brand Christian Louboutin. The shoes with red soles are always popular in fashion
industry because they can show women’ s beauty and their sexy appearance. The
trademark of red soles is announced on the website of World Intellectual Protection
Organization (WIPO) Madrid International Trademark System. Its IRN is G1031242. lIts
owner is Christian LOUBOUTIN and the origin is Great Britain. It is said that when making
the application of the trademark, Mr. Christian Louboutin said, "The gorgeous red sole is
going to tell you that this pair of shoes is my design. In this pair of shoes, women attract
men's attention.”
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Facts of the Case

To obtain the protection for the design of red soles in China, Christian Louboutin, as the
applicant, made an application of the extension of protection of red soles as a trademark
at the Trademark Review and Adjudication Board of the Trademark Office of the State
Administration For Industry & Commence of the People’ s Republic of China (SAIC)
(hereinafter referto “Trademark Board” ). On 215t Oct 2010, the Trademark Board rejected
the application for trademark registration and gave the reason that the No. G1031242 mark
lacked distinctiveness.

The applicant was not satisfied with the decision and applied for reconsideration. The
Trademark Board made a decision on the reconsideration with the same view that the mark
in application lacked distinctiveness. The reasons were as the following.

(1) The mark in application is consisted of a picture of a high-heeled shoe and a single
color on it, the product of which is women’ s shoes. However, it is not easy for the
public to recognize it as a sign to distinguish the different sources of the products
from the same category.

(2) The evidences submitted by the applicant failed to prove the mark in application,
which is entirely marked on the product of women’ s heels, has gain distinctiveness
through effective and real commercial use.

(3) According to the principle of territory, the fact that the mark in application is
registered as a trademark in other countries and areas cannot be a foundation to
make it successfully registered in China.

Accordingly, the Trademark Board decided to reject the application of protection extension
on the mark in application used on the products in Category 25, according to the 3™ item
of Paragraph 1 of Article 11, Article 30 and 40 of the Trademark Law.

On 9 Feb 2015, the applicant brought an administrative lawsuit against the Trademark
Board at the Intellectual Property Court in Beijing. The claimant, namely the applicant, made
the following arguments. First, the mark in application is a position mark. A position mark
is a shape, picture, color or their combination applied in specific areas of a product, which
can be used for the pubic to distinguish the providers of the products or the services. It is
not a type of trademark ranked with Two-DImension Mark or Three- DiImension Mark, but
limits the position of the trademark based on Two-DIimension Mark or Three- DImension
Mark. Position mark meets the conditions of a trademark. In addition, in the SINGAPORE

10
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TREATY ON THE LAW OF TRADEMARKS that our country signed, Rule 3, Paragraph 7 has
admitted the validation of position mark. Second, the mark in application has obtained “a
second meaning” and has become distinctive through the use, which enabled the
consumers to distinguish the providers of the products. To prove the mark in application
has obtained “a second meaning” , the claimant submitted the reports on international
medias of its products, the sale record in China, confirmation letters from fashion editors

and the search results with the key word of “red soles” , etc.
Until now, the court has not made any decision on this case.
Analysis of core issues

The core issue of this case is whether the red sole mark with both the characteristics of
position mark and single color mark is in accordance with the constitutive requirements of
a trademark in the 7rademark Lawin China.

The amended Trademark Law that took effect on 15t May 2014 clarifies the constitutive
requirements of a trademark, including: (i) Having the constituent elements consisting of
trademarks provided by the law; (ii) Having distinctiveness, or having distinctiveness that
is obtained after use; (iii) Not being included in the list of signs that shall not be used as
trademarks. Only if a mark meets all the three requirements, it can be registered as a
trademark in China. Red soles mark is not included in the list of those shall not be used as
trademarks. Thus the issues are whether (i) and (ii) are satisfied here.

Regarding the requirement of distinctiveness

Article 9 and 11 of the amended Trademark Law emphasizes that a trademark shall have
distinctiveness; a mark without distinctiveness shall not be registered as a trademark, such
as a mark which merely directly expresses the quality, key ingredients, functions, purposes,
weight, quantity and other characteristics of the commodities, except that it possesses
salient features after use. Considering that distinctiveness is an abstract legal concept, the
Trademark Law cannot include all situations of non-distinctiveness, the Trademark Office
made standards of distinctiveness based on practices, including 7rademark Examination
Standard (Dec 1994) and Forelign Language Trademark Examination Standard (Dec 2001).

In determination of the distinctiveness, China applies the doctrine that distinctiveness is a
capability of a mark enabling the public to recognize its own products from others. It is a
relative concept, which can only be judged case by case as the products where the mark is
applied to and the consumers shall also be put into account. If a mark enables the public
to recognize its own products from others, it shall be considered as having distinctiveness.

11
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A mark itself that lacks distinctiveness can possess distinctiveness through effective long-
time use, and therefore gain the capability of recognition.

The (2000) Trade Yi Zi No. 2463 Ruling on Opposition of the Mark No.1317000 “ZE4F5IE"
that was made by the Trademark Office suggested that “fE#FBE" ( “the flowers are
blossoming and the moon is full” ) is a bless phrase in celebration especially in wedding
and alcohol is connected to such celebration. The wording of “fE8&FHE" just shows
greeting but does not enable the public to recognize its own products from others.
Therefore, it is lack of distinctiveness.

In this current case, whether consumers can distinguish the provider of Christian Louboutin
from others by red soles (directly or after use) shall be the key issue for the court to judge

in determining whether red sole mark has distinctiveness.

Regarding the requirement of the constituent elements

Article 8 of the amended Trademark Law clarifies that ‘any mark which can differentiate
the commodities of a natural person, legal person or any other organization with the
commodities of others, including text, graphics, alphabets, numbers, three-dimensional
mark, color combination and sound, etc, and a combination of the aforesaid elements, may
be registered as a trademark.” Trademark Examination Standard clarifies a single color
mark as of none distinctiveness in Part 2 The Examination of Distinctiveness Article 5 Other
Situation without Distinctiveness. Therefore, in China, regarding color trademark, a color
mark with the combination of at least two colors is a constituent element of a trademark.
However, a red sole mark, which is a single color mark, is not.

In this case, the Trademark Board and the Intellectual Property Court may prefer to make
a decision strictly in accordance with the requirement of the constituent elements in the
amended T7rademark Law. Nevertheless, a single color mark does not satisfy this
requirement. Also, it is said that 24,168 trademark disputes has been raised before Chinese
Court in 2015. In contrast, only around five hundred thousand (503,889) TM applications
have been filed with USPTO in 2015. If a single color trademark were easily registered in
China, it would disturb the registration of a large number of marks in the future. Meanwhile,
the use of the marks in application in the future are even likely to bring infringement
against the registered one in the past and disputes will be raised accordingly. This is likely

to cause chaos in the trademark market while it is not we hope to see.

Accordingly, in our view, it is very hard to register a single color mark as a trademark.

Practice in the U.S.

12
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Regarding the question whether a single color mark can obtain trademark protection at
law, it seems that the Christian Louboutin v. YSL case can also give us a hint. In the first
instance, the federal court made a judgment against the claimant Christian Louboutin with
the reason that red soles were in wide use. However, in the second instance, the court
confirmed that Christian Louboutin owned the trademark right of red soles but held the
view that if the product is entirely red, there shall be no act of infringement; such as YSL' s

use in its shoes.

As we can see, the attitude of the American court is that, a single color can be registered
as a trademark to some extent and can be legally protected in limited circumstances. The
court seems unwilling to see more single color trademarks to be registered. This can be
inferred from both Tiffany and LOUIS VUITTON cases. Tiffany blue was registered as valid
trademark in 1998. But it can be protected only if it is applied on the same or similar
products or services. In other words, Tiffany blue can still be used in different categories of
products and services and it will not considered as infringement. LOUIS VUITTON was
rejected by a German court on its application for chessboard trademark with the reason
that it was ‘too simple and lack of distinctiveness’ though a chessboard mark had more
than one color.
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on the Protection of Rights and Interests of Consumers (Draft for

Comments)
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Recently, the SAIC issued the Administrative Measures on the Law of the People's Republic
of China on the Protection of Rights and Interests of Consumers (Draft for Comments)
(hereinafter referred to as “Draft Administrative Measures on Law of Consumer
Protection” ) to the local AlCs. The following points are noteworthy.

People who take legal measures against fake and shoddy products as an occupation are

not considered as consumers

It is well noted that Article 2 of the Draft Administrative Measures on Law of Consumer
Protection that consumers who purchases and use products or accept services for living
consumption are protected under these administrative measures, however natural person,
legal entity and other organizations who purchases and use products or accept services for
making profits are not applicable under administrative measures. This provision will have
a destructive influence on the people who take legal measures against fake and shoddy
products as an occupation. Back to 1995, Mr. Wang Hai purchases 12 pieces of fake Sony
earphone in Beijing Longfu Mall and got the compensation in accordance with the law, and
he started his career of taking legal measures against fake and shoddy products for making
profits. This occupation became highly noted and copied. There have always been positive
and negative opinions on this occupation for a decade. It is reported that the final
Administrative Measures on the Law of the People's Republic of China on the Protection of
Rights and Interests of Consumers will be promulgated at the end of this year. We will see
whether the authorities will draw the line between consumers and people who take legal
measures against fake and shoddy products for making profits in such a direct method.

Providing fapiao is not necessary for requesting “return, repair and change”

Pursuant to Article 9 of the Draft Administrative Measures on Law of Consumer Protection,
the business operator shall not refuse to provide “return, repair and change” services to
consumers who cannot provide fapiao and after-sale services documents as long as they
can prove that the products or services are still in the warranty period.

Provision on return of pre-paid card

Pursuant to Article 38 of the Draft Administrative Measures on Law of Consumer Protection,
consumer may return the pre-paid card to the business operator within 30 days of
purchasing the card by providing the sales document, service document or list of charge;
the business operator shall accept the card returned by the consumer within 7 days of
request by the consumer in accordance with the price stated in the sales document, service

document or list of charge.
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Interim Measures for Administration of Internet Advertising

SAIC promulgated the /nterim Measures for Administration of Internet Advertising on July
8, 2016, which will take effect on September 1, 2016. The following points are highly
recommended to be noted in the compliance of Internet advertising.

Definition of Internet advertising

Article 3 of the /nterim Measures provides that the Internet advertising as mentioned in
these Measures refers to commercial advertisements which directly or indirectly promote
goods or services through websites, web pages, Internet applications and other Internet
media in the forms of texts, pictures, audios, videos, etc. Internet advertising also meets
the definition of advertisement in Article 2 of the Advertising Law which provides that
commercial advertising refers to promote goods or services directly or indirectly through
a certain medium and form in China by sellers of goods or service providers.

The following advertisements are considered as Internet advertising: (1) advertisements in
the forms of texts, pictures or videos which contain links; (2) email advertisements; (3) paid
search advertisements; (4) advertisements in commercial display; (5) other commercial
advertisements promoting goods or services via Internet media. It is noted that the
advertorial, event marketing, enterprise image display, etc. published on the Internet will
also be regarded as Internet advertising.

Key compliance requirement of Internet advertising—identifiably

Firstly, Article 7 of the /nterim Measures provides that, Internet advertisements shall be
distinguishable and prominently marked with "advertisements”, in order to enable
consumers to identify them as advertisements. Does this mean that the advertisements
must be marked the Chinese characters of “advertisement” ? Can other wording such as

“promotion” or "AD” be used? We remain skeptical on this and look forward to future
detailed provisions of SAIC on this.

Secondly, the /nterim Measures provides that paid search contents are also Internet
advertising. Paid search advertisements shall be prominently distinguished from natural
research results.

Thirdly, pursuant to Article 8 of the /nterim Measures, it is not allowed to attach
advertisements or advertising links in the emails sent by the users without their permission.

Meanwhile, pursuant to the provisions on protection of personal information under the
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Law of Protection on Rights and Interests of Consumers and Advertising Law, etc., it is not
allowed to distribute advertisements to consumers/users via electronic means without
obtaining their consent or by their request. Advertisements distributed via electronic
means shall state the true identity and contact details of the senders, together with the
method for the recipients to refuse acceptance of future advertisements. Therefore, as to
advertisement sent by means of email and instant message, we suggest that the business
operator shall mark the identity of sender, mark the source of the information and nature
of advertisement at the place of the subject title of the email or instant message, which will
enable the consumer to know the nature of the email and instant message. Meanwhile, the
contents of the email and instant message shall state the information and contact of the
sender and the method for rejecting future advertisements.

In addition, the /nterim Measures provide that no one is allowed to lure users to click on
the content of advertisements by fraudulent means, and the personal data and privacy shall
be protected. All parties involved in the Internet advertising activities shall enter into certain

contracts in writing, including electronic contracts.

End
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If you have any inquiries, please feel free to contact:

Bailey Xu
Corporate and M&A Department Senior Partner
Mail: bailey.xu@dentons.cn

Joanne Chen
Corporate and M&A Department Attorney

Mail: joanne.chen@dentons.cn
Josh Wang

Corporate and M&A Department Attorney

Mail: josh.wang@dentons.cn
Disclaimer

This newsletter is only for general reference, not for giving any legal advice or suggestion. We do not take any

responsibility of any result caused by any conduct or not taking any conduct depending on this newsletter.
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Introduction of Dentons

Founded in 1992, Dacheng Law Offices is one of the first partnership law firms in China. In January 2015, Dacheng Law
Offices and Dentons, one of the top 10 global law firms, signed their contract of combination in order to build a new
and global leading international law firm in the world. The new law firm is now the largest law firm globally. The new
law firm, after the combination, will be known as " Kp#IfZESSFr" in Chinese and "Dentons” in English. On 25th April
2016, Dentons and Rodyk, the most famous and oldest law firm in Singapore combined. Now, the new law firm has
over 7300 lawyers. It will show more superiority to national and global clients in more than 125 locations serving 55-

plus countries and areas over the five continents.

Dentons China Offices’ network: Beijing, Changchun, Changsha, Chengdu, Changzhou, Chongging, Dalian, Fuzhou,
Guangzhou, Ha' erbin, Haikou, Hangzhou, Hefei, Hohhot, Huangshi, Jilin, Jinan, Kunming, Lhasa, Nanjing, Nantong,
Nanning, Nanchang, Ningbo, Qingdao, Shijiazhuang, Shanghai, Shenyang, Suzhou, Shenzhen, Taiyuan, Tianjin, Wuhan,
Urumgqi, Wuxi, Wenzhou, Xiamen, Xi' an, Xining, Yinchuan, Zhengzhou, Zhoushan, Zhuhai and Taipei.
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